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INTRODUCTION AND OVERVIEW OF PLAINTIFFS’ PROPOSAL

The trial structure that Plaintiffs seek is simple, intuitive, and grounded in decades of
precedent: (1) a jury trial on liability for all claims, and (2) a bench trial on equitable remedies
and damages, after limited additional discovery on remedies tailored to the jury’s findings. This
bifurcated trial structure would simplify issues for the jury and the Court, economize expert and
other costs for the parties, and result in efficiencies for all involved.

In this case, the United States partnered with forty states, commonwealths, and the
District of Columbia as co-Plaintiffs to bring a set of related claims against Defendants. The
United States seeks only equitable relief for its five federal claims. State Plaintiffs bring antitrust
claims under the Sherman Act and their respective state statutes through which they seek various
forms of monetary relief (the “Monetary Remedies”). Thus, those State Plaintiffs have a
constitutional right to a jury based on those claims.

The factual issues presented by State Plaintiffs’ jury-triable claims overlap substantially
with the equitable claims asserted by all Plaintiffs, and thus all Plaintiffs are entitled to have a
jury decide those common issues. As the Supreme Court, the Second Circuit, and federal courts
across the country have repeatedly held, the right to a jury trial as to all common issues is
inviolable.

Defendants, however, have not agreed to Plaintifts’ proposal. Although Defendants’
position has been far from clear, Defendants have suggested to Plaintiffs that they would agree to
bifurcation only if State Plaintiffs waived their rights to a jury. Otherwise, Defendants believe the
default trial structure should consist of three trials: first, a bench trial to decide liability for the
United States’ claims, then a jury trial to decide liability and damages for the states’ claims, and

then finally a second bench trial to decide equitable remedies. In other words: trifurcation. The
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Court should reject Defendants’ proposed structure because it would infringe upon the States’
jury trial rights and be grossly inefficient. The Court should instead adopt the simple,
straightforward, and legally sound trial structure that Plaintiffs propose.

ARGUMENT

I The Trial Should Be in Two Phases, with a Liability Trial First and a Remedies
Proceeding Second

A. Bifurcation of Liability and Remedies Is the Optimal Trial Structure for
Plaintiffs’ Equitable Claims

Liability should be tried separately from equitable remedies. Courts across the country
have recognized the benefits of structuring complex antitrust trials in this way—including federal
courts in Virginia (Google Ad Tech), California (Google Play Antitrust Litigation), and the
District of Columbia (Google Search). The procedure that Plaintiffs propose is like the one
ordered by the district court in Google Ad Tech for a jury trial on liability and a bench trial on
equitable remedies:

[TThe first step in this process is that plaintiffs must obtain a jury verdict in
its favor. The next step would be for plaintiffs to decide, based on the
jury’s findings, whether they want to seek any equitable relief and, if so,
what relief they want to request. . . . At that point, it is likely that the
parties would need to engage in some limited, additional exchange of
expert reports that would address the specific remedies being sought. . . .

United States v. Google LLC (“Google Ad Tech”), 23-cv-108, Order (E.D. Va. June 11, 2023),

ECF 283, at 3-4.!

"'In Google Ad Tech, the court ultimately struck the jury demand count for reasons not present
here, namely that the court found that the damages claim was moot in light of a payment made
by Google. 23-cv-108 (E.D. Va.), Transcript of June 7, 2024 Conference, ECF 747, and June 7,
2024 Minute Entry, ECF 744. Even then, the Google Ad Tech trial remained bifurcated. On April
17, 2025, the court found Google liable on three of the four counts (ECF 1410), and stated that it
would “set a briefing schedule and hearing date to determine the appropriate remedies.” ECF
1410, at 1.
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At minimum, the parties would submit separate expert reports on liability and remedies—
with any expert reports and depositions on remedies occurring after the liability findings. The
court in Google Ad Tech reserved for a post-liability conference what “additional fact discovery
will be necessary for the court to decide what, if any, equitable remedies are appropriate,” id.,
and Plaintiffs propose the same sequenced approach here. This procedure would promote the
efficiency counseled by Federal Rule of Civil Procedure 42(b), while preserving Plaintiffs’ rights
to a jury trial to decide common issues of fact as well as the parties’ procedural rights to an
evidentiary hearing prior to the imposition of a remedy. See infra Sections II and III.

All Rule 42(b) factors support bifurcation. Under Rule 42(b), the Court may bifurcate
trial “[f]or convenience, to avoid prejudice, or to expedite and economize,” provided, however,
that “[w]hen ordering a separate trial, the court must preserve any federal right to a jury trial.”
See also United States v. Google LLC (“Google Search”), 1:20-cv-03010 (D.D.C. Dec. 6, 2021),
ECF 264, at 2 (finding that bifurcation of liability and remedies “will be more convenient for the
Court and the parties, and will expedite and economize this [antitrust] litigation™). Here, the
bifurcation of liability and equitable remedies would be convenient, efficient, and economical,
and would minimize the jury’s burden while avoiding prejudice. For example, if Defendants are
found liable on some but not all of Plaintiffs’ claims, testimony on remedies would likely be
more limited and better tailored to the liability determination. See, e.g., United States v. Microsoft
Corp., 253 F.3d 34, 98, 103, 107 (D.C. Cir. 2001) (for the Court to appropriately tailor equitable
relief, it must first know “the wrong creating the occasion for the remedy”); see also Associated
Press v. United States, 326 U.S. 1, 22 (1945) (“The fashioning of a decree in an Antitrust case in
such way as to prevent future violations and eradicate existing evils, is a matter which rests

largely in the discretion of the Court. A full exploration of facts is usually necessary in order



Case 1:24-cv-03973-AS  Document 528  Filed 04/28/25 Page 11 of 36

properly to draw such a decree.”) (citations omitted). And expert reports and testimony would
narrowly focus on remedies tied to the liability findings. On the other hand, if the finder of fact
were to find in favor of Defendants on liability, there would be no need for a remedies trial at all.
Bifurcation would also preserve the parties’ “basic procedural right to have disputed facts
resolved through an evidentiary hearing.” Microsoft, 253 F.3d at 103.

Deferring testimony on equitable remedies to a subsequent trial would also limit the
burden on the jury because the jury would hear only evidence it needs to determine liability. This
would reduce the amount of time that the jury would be required to sit, and it would protect
against any confusion that could be caused by expert testimony on topics that are not germane to
the jury’s determination.

Plaintiffs’ proposal accords with how other courts have structured complex antitrust trials
in recent years—including Google Search, Google Ad Tech, and Google Play Antitrust
Litigation. See, e.g., Google Search, 1:20-cv-03010 (D.D.C. Dec. 6, 2021), ECF 264, at 2, 9 1-2
(“There will be a liability phase in each matter that will address only the Defendant’s liability
under the Sherman Act, and, if the Court renders a decision finding the Defendant liable, the
Court will hold separate proceedings regarding the remedies for Defendant’s violation(s) of the
Sherman Act. During the liability phase, expert discovery and testimony need not offer specific
opinions regarding particular remedies beyond that necessary to demonstrate liability. . . .”);
Google Ad Tech, 23-cv-108, Order (E.D. Va. June 11, 2023), ECF 283, at 2 & n.1 (bifurcating
liability and remedies, and noting that in Steves & Sons, Inc. v. Jeld-Wen, Inc., 345 F. Supp. 3d
614 (E.D. Va. 2018), “the process . . . after the initial jury trial included having the plaintiff
identify the specific equitable relief being sought, the legal basis for that relief, the witnesses to

be called, and the documents intended to be introduced,” and “[t]he parties were directed to
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provide a list of expert witnesses to be called at the hearing and to agree on a schedule for
exchanging expert reports relating to the equitable relief being sought™); In re Google Play Store
Antitrust Litig., 3:21-md-02981 (N.D. Cal. May 12, 2023), ECF 505, at 12 (parties agreed that,
after the jury verdict on liability, the parties would meet and confer regarding any issues and
evidence that may be necessary to resolve any requests for injunctive or equitable relief, and
submit a joint statement to the Court within 10 days of the jury verdict); Steves & Sons, 345 F.
Supp. 3d at 626 (“In making the decision about equitable relief, it is necessary to respect and
apply the jury’s findings which are binding factual findings and then for the Court to make
factual findings based on the trial record and the record at the Remedies Hearing.”), aff 'd in part,
vacated in part, on other grounds, and remanded, 988 F.3d 690 (4th Cir. 2021).

For the foregoing reasons, the Court should bifurcate trial—with a jury trial on liability to
be followed by a bench trial on equitable remedies after additional limited discovery on
remedies.

B. Combining Monetary and All Other Remedies Enables a Focused and
Streamlined Jury Trial on Liability?

The efficiency, clarity, and convenience of a streamlined jury trial focused only on
liability strongly supports bifurcating all remedies, including State Plaintiffs’ Monetary
Remedies. First, trying Monetary Remedies with equitable remedies would narrow the issues for
presentation in the liability proceeding, which would facilitate the jury’s assessment of the
related federal and state claims. See Reines Distribs., Inc., v. Admiral Corp., 257 F. Supp. 619,
621-22 (S.D.N.Y. 1965) (bifurcating liability and damages simplifies the litigation, and noting

that “[t]he inherent complexity of an antitrust case is itself a factor promoting a separate trial of

2 Since the United States seeks only equitable relief, the United States takes no position on when
damages are determined, and which fact finder determines them.

5
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an issue in such a case where the result of the separate trial may simplify the litigation”). Second,
this bifurcated trial structure would promote judicial efficiency by deferring the Court’s review
of any damages-related motions and conserve the parties’ resources by deferring certain expert
discovery, until after the Plaintiffs have secured a favorable jury verdict on liability. See Union
Carbide Corp. v. Montell NV, 28 F. Supp. 2d 833, 837-38 (S.D.N.Y. 1998) (since remedies
depend on liability, bifurcation of remedies is efficient). Finally, this bifurcated trial structure
would increase the likelihood of a negotiated resolution following any liability determination
because it would allow the parties to consider all remedies during any settlement discussions. /d.
at 837 (increased potential for settlement favors bifurcation).

As discussed in Section II.C below, to facilitate bifurcation, with respect to solely their
Monetary Remedies State Plaintiffs elect not to exercise their right to a jury trial and instead
elect to have this Court resolve those remedies in a second proceeding after a jury trial on
liability.

I1. Consistent with the Seventh Amendment, the Jury Must Make the Liability
Determination

The Seventh Amendment of the United States Constitution guarantees State Plaintiffs the
fundamental right to have a jury determine whether Defendants violated the antitrust laws and
must pay what State Plaintiffs demand in Monetary Remedies. See Order, ECF 483 (denying
Defendants’ motion to dismiss State Plaintiffs’ claims); Beacon Theatres, Inc. v. Westover, 359
U.S. 500, 504 (1959) (underscoring that “the right to trial by jury applies to trebles damages suits
under the antitrust laws, and is, in fact, an essential part of the congressional plan for making
competition rather than monopoly the rule of trade.”).

The Seventh Amendment preserves a jury-trial right in “Suits at common law.” See U.S.

Const. Amend. VII. The Supreme Court has construed this to mean that a litigant has a right to a
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jury trial on the merits where (1) their cause of action resembles those tried in an eighteenth-
century English court of law rather than in a court of equity or admiralty, and (2) the remedy they
seek is legal, rather than equitable. 7ull v. United States, 481 U.S. 412, 417-418 (1987). The State
Plaintiffs’ suit fits squarely within this definition.?

While the Tull Court reasoned that there were multiple ways the cause of action there could
be understood (e.g., as a nuisance (equity) or as an action in debt (law)), it concluded that
“characterizing the relief sought is ‘more important’ than finding a precisely analogous common-
law cause of action.” See id. at 421 (citation omitted). In SEC v. Jarkesy, the Supreme Court
reiterated that, because a cause of action can be both “legal” and “equitable,” the remedy is “the
‘more important’ consideration” in the Seventh Amendment analysis and may be “all but
dispositive.” See 603 U.S. 109, 123 (2024) (quoting 7ull, 481 U.S. at 421).

In close cases—where the cause of action is not uniquely legal or equitable—the Court
must resolve the ambiguity in favor of preserving the right to a jury trial. Because “the line
between law and equity . . . [is] not a fixed and static one,” the Seventh Amendment analysis
requires flexibility. Cf. Trott v. Deutsche Bank, AG, 2024 WL 1313040, at *4 (S.D.N.Y. Mar. 26,

2024) (quoting Fleming James, Jr., Right to a Jury Trial in Civil Actions, 72 Yale L.J. 655, 658—

3 Even though this case involves state-law claims, the Seventh Amendment inquiry is governed by
federal law. Simler v. Conner, 372 U.S. 221, 222 (1963). Erie R. Co. v. Tompkins, 304 U.S. 64
(1938) (and its progeny) do not apply here, especially given that this Court does not sit in diversity.
See Evans v. S.J. Groves & Sons Co., 315 F.2d 335, 342 n.2 (2d Cir. 1963) (recognizing that state
law is not binding on a federal court under the Seventh Amendment even in a diversity case, “as it
surely would not be in a federal question case”). Therefore, Tul/l controls and the Seventh
Amendment analysis does not necessitate a survey of each of the State Plaintiffs’ state laws
regarding the jury-trial right. The only exception is California, which does not believe that claims
brought in federal court under California’s Unfair Competition Law carry a jury trial right,
including when civil penalties are sought, or join in any argument to the contrary. But California
does not object in this instance—for purposes of judicial efficiency—to its claim being tried to a

jury.
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59 (1963)). The Seventh Amendment is “a great instrument of government, intended to endure
for unnumbered generations,” Dimick v. Schiedt, 293 U.S. 474, 490 (1935), and it “should be
jealously guarded by the courts.” Street v. Isthmian Lines, Inc., 313 F.2d 35, 38 (2d Cir. 1963).
Therefore, “[o]ne guiding beacon has been lit by the Supreme Court: when in doubt, grant a jury
trial.” City of New York v. Beretta, U.S.A. Corp., 312 F. Supp. 2d 411, 414 (E.D.N.Y. 2004).

A. State Plaintiffs Seek Legal Remedies, Which Entitle Them to a Jury Trial

As Defendants all but admit,* the Monetary Remedies that State Plaintiffs seek through
their federal and state claims clearly satisfy the second, “more important,” remedies prong of the
Tull test.

Civil Penalties. The majority of State Plaintiffs seek to recover civil penalties under their
state statutes. See, e.g., Donnelly Act, N.Y. Gen. Bus. Law § 342-a (authorizing penalties of up to
$1 million per violation); New Jersey Antitrust Act, N.J. Stat. Ann. § 56:9-10(c) (authorizing
penalties per day for each and every day of a violation). Because civil penalties, under federal law,
are “by definition” a punitive type of monetary relief that “can make no pretense of being

equitable,” see Jarkesy, 603 U.S. at 124, the Seventh Amendment jury-trial right attaches in federal

# State Plaintiffs do not understand Defendants to be challenging their jury-trial right on the
federal damages claims in principle. Rather, Defendants recently asserted that “Plaintiffs’ federal
claims are not entitled to a trial by jury and [] they have not properly pled, and cannot sustain,
non-federal claims triable to a jury,” ECF 493 at 2 (emphasis added), and have suggested that
State Plaintiffs lack a jury-trial right on their federal damages claims, and by extension their
state-law damages claims, for want of standing, for the reasons they articulated in their motion to
dismiss. With respect to the federal claims, Defendants cannot seek to impose an otherwise
unconstitutional trial structure on State Plaintiffs by ignoring this Court’s denial of their motion.
With respect to the state-law claims, having failed to move to dismiss any of the State Plaintiffs’
“non-federal” (state-law) claims at the pleading stage, Defendants are now barred from recasting
this Court’s ordered briefing on bifurcation as a second motion to dismiss. See Leyse v. Bank of
America Nat. Ass’'n, 804 F.3d 316, 320-21 (3d Cir. 2015) (ruling that Rules 12(g) and 12(h)
prohibit “all [successive] motions to dismiss for failure to state a claim, regardless of the grounds
asserted” other than narrow exceptions inapplicable here).

8
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actions in which the Government seeks “to recover civil penalties under statutory provisions.” See
Tull, 481 U.S. at 418-19; see also SEC v. Jensen, 835 F.3d 1100, 1006 (9th Cir. 2016) (concluding
that the SEC was entitled to a jury trial and “that the SEC, in addition to seeking civil penalties,
also requested equitable relief for Claims One through Six does not undercut its entitlement to a
jury”).

State-Law Damages. Additionally, certain State Plaintiffs seek damages under their state
claims. See, e.g., District of Columbia Restraints of Trade Act, D.C. Code § 28-4507(b)(1), (2)
(authorizing up to three times the damages sustained); Illinois Antitrust Act, 740 ILCS 10/7(2)
(authorizing treble damages). Because damages may serve punitive or compensatory purposes,
they are also legal remedies that entitle State Plaintiffs to a jury trial on all issues pertinent to their
award. See Am. Soc. of Mechanical Eng’rs, Inc. v. Hydrolevel Corp.,456 U.S. 556, 575-576 (1982)
(explaining that treble damages are designed to “punish past violations of the antitrust laws,” “deter
future antitrust violations,” and provide a meaningful remedy to injured plaintiffs (internal
citations omitted)); Chauffeurs, Teamsters, & Helpers, Local No. 391 v. Terry, 494 U.S. 558, 570—
73 (1998) (concluding that damages in the form of backpay that employees “would have received”
had the union acted properly is legal and entitles plaintiffs to a jury trial).

Federal-law damages. The majority of State Plaintiffs assert federal claims through which
they seek treble damages (the “Section 4c Claims”). The Section 4¢ Claims, which this Court has
already determined the State Plaintiffs have standing to assert, unequivocally entitle State Plaintiffs
to a jury trial under the Seventh Amendment.’ See Beacon Theatres, 359 U.S. at 504 (holding that

“the right to trial by jury applies to treble damage suits under the antitrust laws”).

> In its Order on the Motion to Dismiss, the Court indicated that it understood that State
Plaintiffs’ Section 4c Claims corresponded only to Claim 1 in the Complaint. Order, at 4-5 n.1,
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And State Plaintiffs are entitled to a jury trial on all of their claims, not just those through
which they seek Monetary Remedies. As recognized in Beacon Theatres, the Seventh Amendment
extends the fundamental right to a jury trial to all issues relevant to the award of legal, monetary
relief. See id.; Chan v. Schatz, 280 F. Supp. 3d 546, 549 (S.D.N.Y. 2017) (even in copyright
infringement suit where the nature of the action may be unclear, “a plaintiff seeking damages has
a right to a jury trial on all issues pertinent to the award of damages” (emphasis added)).

In Beacon Theatres, the plaintiff, Fox West Coast Theatres (“Fox”), brought a declaratory
relief suit under the Sherman Act against defendant Beacon Theatres (“Beacon”); Beacon
counterclaimed, seeking treble damages under the Sherman Act, and demanded a jury trial. 359
U.S. at 503. The district court, on its own accord under Rule 42, bifurcated the case, severing Fox’s
and Beacon’s claims, and ordered that (1) Fox’s claim for declaratory relief, which sought no
monetary relief, be tried first to the court, and (2) Beacon’s claims, which sought treble damages,
be tried afterwards to a jury. /d. Beacon appealed but the Court of Appeals affirmed. /d at 504. The
Supreme Court reversed, rejecting the district court’s fragmentation of claims, which had
compelled Beacon “to split [its] antitrust case, trying part to a judge and part to a jury” because
the result of the district court’s disaggregation was to “limit [Beacon’s] opportunity fully to try to
a jury every issue which has a bearing upon its treble damage suit.” Id. at 504, 508 (emphasis
added). The Supreme Court construed Fox’s own claim for declaratory relief—which involved no
monetary remedies—as a “legal” issue because its determination bore upon the ultimate award of
damages. Id. at 504. Since “[m]aintenance of the jury as a fact-finding body is of such importance

and occupies so firm a place in our history and jurisprudence” and should be “scrutinized with the

ECF 483. State Plaintiffs’ respectfully note that these Claims in fact correspond to the primary
ticketing markets, where State Plaintiffs allege harm under Claims 1 and 2 in the Complaint. See
Pls. Joint. Mem. in Opp. Mt. to Dismiss, at 16, ECF 308; Ex. A, at 2, ECF 309-1.

10
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utmost care,” id. at 501, the district court’s use of discretion “to deprive Beacon of a full jury trial”
which Beacon had properly demanded, could not be justified. /d. at 508.

Like in Beacon Theatres, the Monetary Remedies that State Plaintiffs seek are intertwined
with misconduct State Plaintiffs allege in the Complaint. See id. at 504, 508. As State Plaintiffs
expressly allege: “each of [Defendants’] acts is anticompetitive when considered alongside Live
Nation’s associated conduct, [as] each act occurs in concert with and against the backdrop of
allegations and facts outlined throughout this Complaint. These acts have synergistic
anticompetitive effects that have harmed competition and the competitive process.” Am. Compl.
99 228 (Section 4c Claim 1); 252 (Sherman Act, Claim 4); 260 (Sherman Act, Claim 5), ECF 257.
For instance, allegations that Live Nation coerces artists into exclusive use of Live Nation
promotion services, such that artists who want to perform in Live Nation’s coveted, large
amphitheaters effectively have no option but to use Live Nation promotion services, describe a
dynamic that reinforces Live Nation’s monopoly in the primary ticketing services market. See Am.
Compl. 9 225 (Section 4c Claim 1); 242—43 (Sherman Act, Claim 3), ECF 257. Therefore, the
Monetary Remedies claims and the liability claims (Claims 3 to 5 in the Complaint) are connected
in terms of the scope of the applicable Seventh Amendment rights, and State Plaintiffs are entitled
to have a jury determine liability on all of their claims.

B. State Plaintiffs Assert Federal and State Legal Claims, Which Must Be
Heard by the Jury

State Plaintiffs bring antitrust claims under the Sherman Act and their respective state
statutes. Am. Compl. 9 224517, ECF 257. These federal and state claims satisfy the traditional
Seventh Amendment analysis under the first, “cause of action,” prong of the 7ul/ test because
antitrust violations are analogous to common law torts. See Bigelow v. RKO Radio Pictures, Inc.,

327 U.S. 251, 264 (1946) (labeling restraints of trade as “tortious acts”). It is “settled law” that a

11
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statutory claim that “sound[s] basically in tort” and seeks legal relief is a classic jury-triable
claim. See City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 689 (1999)
(cleaned up); accord, Curtis v. Loether, 415 U.S. 189, 195-96 (1974).

The Sherman Act itself created causes of action that reflect an American policy premised
on “faith in the value of competition,” Standard Oil Co. v. FTC, 340 U.S. 231, 248 (1951), an
idea that did not necessarily have a precise analog in eighteenth-century England. However,
because the Seventh Amendment analysis does not ultimately require “an abstruse historical
search,” the test is not one of precision; so long as one appropriate legal analog exists at common
law for the State Plaintiffs’ claims, the first prong of 7u/l test is satisfied. See Tull, 481 U.S. at
421 (cleaned up). Indeed, Sherman Act claims for damages are well-established legal claims and
have been tried to the jury for over a century. See Fleitmann v. Welsbach Street Lighting Co., 240
U.S. 27, 29 (1916); Standard Oil Co. of California v. Arizona, 738 F.2d 1021, 1024-32 (9th Cir.
1984) (holding Seventh Amendment protects states’ rights to jury trial in federal-court antitrust
actions, especially when they sue on their citizens’ behalf); N.W. Oil Co. v. Socony-Vacuum Oil
Co., 138 F.2d 967, 970 (7th Cir. 1943).6

Additionally, because all of the State Plaintifts’ state-law claims challenge the same

underlying conduct as the Sherman Act claims, all of the State Plaintiffs’ state-law claims are

®In Texas v. Penguin Group, State Plaintiffs expressly consented to waive their right to have the
jury determine the liability of their federal Section 4¢ and state-law civil penalties claims, mainly
so that their parallel case could be brought together with the United States’ case, which would
have otherwise been given priority for a trial under the framework of Section 4 of the Clayton
Act. See 2013 WL 1759567 (S.D.N.Y. Apr. 13, 2013). This case is procedurally different, of
course, because State Plaintiffs are co-Plaintiffs in the same suit as the United States. Regardless,
State Plaintiffs are not aware of any court that has prevented States from having a jury decide
their Section 4c claims.

12
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similarly embraced by the Seventh Amendment, and satisfy the first prong of the Tull test. ’ See
Terry, 494 U.S. at 569 (citing Ross v. Bernhard, 396 U.S. 531, 538 (1970)) (explaining that the
nature of the action depends “on the nature of the issue to be tried, rather than the character of
the overall action™).

Indeed, to say the federal and state claims overlap is an understatement. For a large majority
of State Plaintiffs, a jury verdict of liability as to any of the Sherman Act claims (Claims 1 through
5) is sufficient to establish a violation of state antitrust laws.® Arizona alleges, for instance, that:

e Live Nation, as described in [Claim 1], has unlawfully established, maintained, and

used its monopoly power in several markets, which constitutes a violation of A.R.S.
§ 44-1403.

e Ticketmaster’s long-term exclusive agreements to provide primary ticketing
services to major concert venues, as described in [Claim 2], are contracts,
combinations, or conspiracies between two or more persons that restrain or
monopolize trade, which constitutes a violation of A.R.S. § 44-1402.

e Live Nation, as described in [Claim 3], has required artists to purchase substantial
promotional services from Live Nation in order for artists to use its large
amphitheaters for shows as part of a tour, which constitutes an unlawful trying
arrangement in violation of A.R.S. § 44-1402.

See Am. Compl. 9 266 (truncated), ECF 257. Therefore, a jury verdict finding a violation of
Section 2 of the Sherman Act (per Claim 1) also establishes a violation of Arizona’s Antitrust Act,

A.R.S. § 44-1403, which prohibits “the establishment, maintenance or use of a monopoly or an

attempt to establish a monopoly of trade or commerce,” and that violation of Section 1 of the

7 Massachusetts, South Dakota, and Wyoming do not seek Monetary Remedies in this action and
are not entitled to a jury trial by right in this action. Similarly, California’s Unfair Competition
Law does not grant a right to a jury trial. Nevertheless, these State Plaintiffs’ factual claims are
covered under Beacon Theatres, and for the sake of fairness, convenience, and judicial
efficiency, should be tried to a jury jointly with the rest of their State co-Plaintiffs’ claims.

§ While certain state claims may have modest differences—e.g., South Carolina requires a
showing of “knowledge” to prove a statutory violation of their unfair trade practices statute—the
core elements of the state-law claims challenging the Defendants’ conduct are largely the same.

13
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Sherman Act (per Claims 2 and 3) would constitute a violation of Arizona’s Antitrust Act, A.R.S.
§ 44-1402, which prohibits “[a] contract, combination, or conspiracy between two or more persons
in restraint of, or to monopolize, trade or commerce . . ..”

In sum, because the State Plaintiffs’ state and federal claims challenge the same
underlying conduct as an antitrust violation, the Seventh Amendment supports a jury trial for all
of them insofar as State Plaintiffs seek it. See Terry, 494 U.S. at 569. To the extent Defendants
raise any doubt on that score, the analysis must be resolved in State Plaintiffs’ favor. See

Isthmian Lines., 313 F.2d at 38; Beretta, 312 F. Supp. 2d at 414.

C. For Purposes of Bifurcation, State Plaintiffs Assert Their Jury Trial Right
Only with Respect to the First (Liability) Phase

In this case, for the sake of promoting judicial economy, fairness, and efficiency, and to
permit a streamlined jury trial focused on liability, State Plaintiffs elect to have this Court, not
the jury, address all their Monetary Remedies in a bench trial following a jury trial deciding all
liability issues. State Plaintiffs have made a proper demand for “a trial by jury of all issues
properly triable to a jury in this case.” See Am. Compl. § 518, ECF 257. When a jury trial has
been demanded, “the trial on all issues so demanded must be by jury” and the demand “may be
withdrawn only if the parties consent.” See Fed. R. Civ. P. 38(d); see also Fed. R. Civ. P. 39(a).
For purposes of seeking bifurcation, State Plaintiffs partially withdraw their demand for a jury
trial on Monetary Remedies and consent to exercising their Seventh Amendment right to a jury
trial only for a unified proceeding on liability. That way, the Court can address damages jointly
with other remedies during the second phase of the proceedings. Based on the parties’
conferences, State Plaintiffs understand that Defendants also prefer to try damages before this

Court.

14
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State Plaintiffs seek the most efficient adjudication of their claims. State Plaintiffs
therefore ask that all remedies be decided jointly in a bifurcated proceeding, while preserving
their jury-trial right as to all remaining issues, and partially withdraw their jury-trial demand
solely for purposes of this motion. See Fed. R. Civ. P. 38(¢c) (providing that a party “may specify
the issues that it wishes to have tried by a jury” in its demand); cf. Leviton Manufacturing Co.,
Inc. v. Pass & Seymour, Inc., 425 F. Supp. 3d 165, 169 (E.D.N.Y. 2019) (concluding that, even
though the plaintiff stipulated to the amount of damages it could recover in the suit, the
stipulation did not vitiate the jury-trial right because the plaintiff still ““vigorously [sought]
damages” and “the stipulation [was] merely a way to streamline the case to get there™); Tull, 481
U.S. at 425, 427-28 (holding that authorizing judges to calculate the amount of monetary
remedies is consistent with the Seventh Amendment).

III.  All Plaintiffs Are Entitled to Have a Jury Decide Defendants’ Liability for Their
Federal Claims

The State Plaintiffs’ constitutional right to a jury trial on their legal claims means that
even those Plaintiffs asserting only equitable claims, including the United States, have a right to
try all common issues to a jury. Here, that means all Plaintiffs have a right for a jury to decide
Defendants’ liability on Plaintiffs’ federal claims because the issues that will determine
Defendants’ federal liability are the same across legal and equitable claims.

A. The Jury Should Decide All Claims Because the Legal and Equitable Claims
Have Substantial Overlapping Factual Issues

“When an action involves both legal and equitable claims that have common issues of
fact, and a jury trial has been properly demanded with respect to the legal claims, the parties
have a right under the Seventh Amendment to have the legal claims tried to a jury.” Wade v.
Orange Cnty. Sheriff’s Off., 844 F.2d 951, 954 (2d Cir. 1988) (citing Beacon Theatres, 359 U.S.

500, and Dairy Queen, Inc. v. Wood, 369 U.S. 469 (1962)); see also Lytle v. Household Mfg.,
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Inc., 494 U.S. 545, 550 (1990) (“When legal and equitable claims are joined in the same action,
the right to jury trial on the legal claim, including all issues common to both claims, remains
intact.” (quotation marks omitted) (quoting Curtis v. Loether, 415 U.S. 189, 196, n. 11 (1974)));
see also Wright & Miller, 9 Fed. Prac. & Proc. Civ. § 2302.1 (4th ed.) (“the jury trial right
attaches to issues, not [individual] causes of action™). “This long-standing principle of equity
dictates that only under the most imperative circumstances, circumstances which in view of the
flexible procedures of the Federal Rules we cannot now anticipate, can the right to a jury trial of
legal issues be lost through prior determination of equitable claims.” Beacon Theatres, 359 U.S.
at 510-11 (footnote omitted). This rule “safeguard[s]” the right to a jury trial of legal claims
because it “prevent[s] the court’s determination of a common factual issue from precluding, by
collateral estoppel effect, a contrary determination by the jury.” Wade, 844 F.2d at 954. See also
Clark v. Hanley, 89 F.4th 78, 100 (2d Cir. 2023) (same); LeBlanc-Sternberg v. Fletcher, 67 F.3d
412, 432 (2d Cir. 1995) (same); Robinson v. Metro-North Commuter R.R. Co., 267 F.3d 147, 170
(2d Cir. 2001) (same), abrogated on other grounds by Wal-Mart Stores, Inc. v. Dukes, 564 U.S.
338 (2011); In re PHC, Inc. S holder Litig., 894 F.3d 419, 437 (1st Cir. 2018); Allison v. Citgo
Petroleum Corp., 151 F.3d 402, 423-24 (5th Cir. 1998)).

Here, the factual issues that will determine Defendants’ liability for Plaintiffs’ legal
claims seeking monetary relief overlap with the factual issues that will determine Defendants’
liability for Plaintiffs’ equitable claims. The State Plaintiffs’ Section 4c Claims are based on the
first and second federal claims (monopolization of primary ticketing services markets in
violation of Sherman Act § 2, and unlawful exclusive dealing in violation of Sherman Act § 1).
See, e.g., ECF 309-1, at 2-3 (identifying Claims 1 and 2 as the basis for federal damages). Thus,

there is necessarily significant overlap of factual issues for Claims 1 and 2, which sound in both
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law and equity. See, e.g., Song v. Ives Labs., Inc., 957 F.2d 1041, 1048 (2d Cir. 1992)
(considering “whether the elements of” legal and equitable claims “are so similar that a finding
in favor of the plaintiff on one claim necessitates a finding for the plaintiff on the other claim”);
¢f- 15 U.S.C. § 16 (a) (“A final judgment” rendered in a civil proceeding “brought by or on
behalf of the United States under the antitrust laws to the effect that a defendant has violated said
laws shall be prima facie evidence against such defendant in any action or proceeding brought by
any other party against such defendant under said laws as to all matters respecting which said
judgment or decree would be an estoppel as between the parties thereto . . . .”). And, as described
above and in the Complaint, those two federal claims share core facts with the other federal
claims given Defendants’ mutually reinforcing anticompetitive conduct through its flywheel. See
supra Section IL.A.

The same is true for the State Plaintiffs’ civil penalty demands, which are based on the
same course of anticompetitive conduct that is the basis of the five federal claims. See supra
Section II.A. For example, Arizona seeks civil penalties based on Defendants’ anticompetitive
conduct while selling tickets, promoting concerts, and operating venues, violating Arizona’s laws
prohibiting unlawful monopolization, unlawful combinations and contracts in restraint of trade,
and unlawful tying arrangements, which overlap with the factual issues needed to determine
liability for the federal claims. See Am. Compl. 9 265-269, ECF 257. Those overlapping factual
issues include, without limitation:

e whether the relevant markets are properly defined;
e whether Defendants have monopoly power in those markets;
e whether Defendants have engaged in anticompetitive conduct (such as by

retaliating against venues that contracted with rival ticketers, threatening venues
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and rival promoters, acquiring other promoters, amphitheaters, and festivals, or
imposing restrictive terms in venue contracts);

e whether Defendants have foreclosed competition by rival ticketers or promoters;

e whether Ticketmaster’s long-term exclusive agreements unreasonably restrain
competition;

e whether Defendants have a policy that requires artists to purchase Defendants’
promotions services as a condition of accessing their amphitheaters; and

e whether Defendants’ amphitheater policy coerces artists to purchase amphitheater
access from them.

See, e.g., id. 11 224-264 (Claims 1-5).

Because the factual issues that will determine Defendants’ liability for Plaintifts’
equitable federal claims are also at issue in Plaintiffs’ legal claims, a jury must determine all of
those dispositive factual issues. The benefits of combining claims asserted by multiple plaintiffs
involving common issues of law and fact are well-recognized by courts handling cases involving
analogous federal and state-law claims, as well as analogous state-law claims under different
state laws. See, e.g., In re Namenda Indirect Purchaser Antitrust Litig., 338 F.R.D. 527, 572-576
(S.D.N.Y. 2021) (finding claims arising under twenty-four state antitrust laws and fourteen state
consumer protection laws had overlapping factual issues and could be tried together); In re
Ranbaxy Generic Drug Application Antitrust Litig., 338 F.R.D. 294, 306 (D. Mass. 2021)
(finding state antitrust and consumer protection claims had substantial similarities with federal
antitrust provisions, and “[a]ny minor differences in the relevant state laws [could] be
accommodated through the use of special jury instructions and verdict forms”); Sullivan v. DB

Invs., Inc., 667 F.3d 273, 302 (3d Cir. 2011) (grouping all issues in a single action where there
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was a “sufficient constellation of common issues”).

The Supreme Court’s decision in Beacon Theatres is instructive. There, as discussed
above, Fox’s claims sought equitable relief, whereas Beacon’s counterclaims sought treble
damages and a jury trial. See supra Section II.A. Applying the principles described above, the
Supreme Court held that “all the issues in the antitrust controversy” needed to be tried to a jury.
Beacon Theatres, 359 U.S. at 506. The same result should occur here because any other result
would infringe upon the State Plaintiffs’ right to have all the issues underlying their legal claims
decided by a jury.

B. All Plaintiffs Are Entitled to Have the Jury Determine Issues of Fact
Common to the Legal and Equitable Claims

Importantly, “any party has a right to a jury determination of [common factual] issues
before the court rules on the equitable claim.” Dawson v. Contractors Transp. Corp., 467 F.2d
727,733 (D.C. Cir. 1972) (emphasis added) (citing Beacon Theatres, 359 U.S. 500 and Dairy
Queen, 369 U.S. 469); see also Robine v. Ryan, 310 F.2d 797, 798 (2d Cir. 1962) (“[T]he right to
a jury trial of a legal cause of action is not lost by joinder with an equitable claim except in
extraordinary circumstances. This is true even if the cause of action at law is thought to be
‘incidental’ to another cause of action in equity or if the plaintiff could have proceeded entirely
in equity.”); accord Wright & Miller, 9 Fed. Prac. & Proc. Civ. § 2306 (4th ed.) (“[I]t appears
that the constitutionally required solution in the situations in which a single issue may be either
legal or equitable depending upon the remedy that may be awarded is to have a jury decide the
issue, even though the district court then may have to determine for itself, on the basis of the
jury’s determination, whether to grant relief of a type that historically was viewed as equitable.”).

For example, in the Google Play Store multidistrict litigation, the court ordered a single

jury trial for multiple antitrust actions against Google—including an action by state plaintiffs
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seeking damages and equitable relief, and an action by plaintiff Epic that sought only equitable
relief. Transcript of Zoom Video Conference Proceedings at 19:23-21:19, 29:11-16, In re Google
Play Store Antitrust Litig., 21-md-02981-JD (N.D. Cal. Dec. 16, 2021), ECF 169. The court
included Epic’s equitable claims as part of the jury trial because Epic “brought the exactly same
antitrust claims that every other plaintiff brought,” even though its claims did not seek monetary
relief. Id. at 21:9-19. Even the defendant in that litigation—which ultimately opposed Epic’s bid

(119

for a jury trial—acknowledged that the court’s ruling followed from the principle that ““when
legal and equitable claims are joined in the same action,” the common issues are tried to the
jury.” Google’s Statement on a Non-Jury Trial on Epic’s Claims and Defenses at 3, Epic Games,
Inc. v. Google LLC, et al., 20-cv-05671 (N.D. Cal. Nov. 1, 2023), ECF 499 (quoting Granite
State Ins. Co. v. Smart Modular Techs., Inc., 76 F.3d 1023, 1027 (9th Cir. 1996)). And even after
the other plaintiffs settled their separate actions in the multidistrict litigation, the court still tried
Epic’s equitable claims before a jury. See id.; Civil Minutes at 1-2, Epic Games, Inc. v. Google
LLC, et al., 20-cv-05671-JD (N.D. Cal. Nov. 2, 2023), ECF 501. The court found that Epic
would be prejudiced by the late request to switch to a bench trial, but also that Epic’s claims still
overlapped factually with Google’s counterclaims seeking monetary relief. Civil Minutes at 1-2,
Epic Games, Inc. v. Google LLC, et al., 20-cv-05671-JD (N.D. Cal. Nov. 2, 2023), ECF 501.

In sum, all federal claims—for all Plaintiffs—should be tried to a jury.

IV.  Defendants’ Proposal Is Unworkable at Best and Unconstitutional at Worst

Defendants’ proposal, as articulated to Plaintiffs, is to have either (1) no jury trial or (2) a
bench trial on liability on all the United States’ claims and some of the State Plaintiffs’ Sherman
Act Claims (Claims 3 to 5), then a jury trial on the State Plaintiffs’ Monetary Remedies Claims
(the Section 4c¢ claims, i.e., Claims 1 and 2, and the state-law damages and civil penalties

claims), followed by a bench trial on all other remedies. In other words, the only alternative that
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Defendants have conveyed to Plaintiffs that is not plainly unconstitutional envisions this case
proceeding in three phases. That is unreasonable, inefficient, and impractical.

Defendants’ proposal to artificially split intertwined Sherman Act claims is not merely
administratively clunky and wasteful—though that would be reason enough to reject it—but
potentially substantively prejudicial. An initial bench trial on the United States’ liability claims
could raise collateral estoppel issues for State Plaintiffs’ jury-triable claims and deprive State
Plaintiffs of their constitutional right to have those claims tried by a jury. As Judge Cote has
recognized, “to protect the parties’ fundamental Seventh Amendment rights” with respect to
claims triable to the jury, “the general rule is that the jury must be allowed to decide the legal
claims prior to the court’s determination of the equitable claims”—otherwise, the court’s
determination of a common factual issue could preclude a contrary determination by the jury
through collateral estoppel. Texas v. Penguin Grp. (USA), Inc., 2013 WL 1759567, at *6

(S.D.N.Y. 2013) (emphasis added) (citations omitted).

As aresult, Defendants’ proposal would require either: (1) the empanelment of two separate

juries to hear largely overlapping evidence, or (2) a single jury—and the Court itself—to sit

through two duplicative proceedings covering the same core facts. See, e.g., Lewis v. Triborough

Bridge and Tunnel Authority, 2000 WL 423517, at *3 (S.D.N.Y. Apr. 19, 2020) (“[I]t would be a

waste of judicial resources to have to rehash factual issues regarding [the defendant’s alleged

conduct] in two separate proceedings before two different juries.”).

Federal Rule of Civil Procedure 42 vests this Court with discretion to bifurcate where it

promotes convenience, avoids prejudice, and enhances judicial efficiency. Defendants’ proposal

would waste judicial resources, increase the time and costs of litigation for both parties and non-

party witnesses, and risk prejudice to State Plaintiffs through the fragmentation of the
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interconnected legal issues in this case. In other words, Defendants’ proposal would undermine the
very goals that bifurcation is intended to advance.

Plaintiffs respectfully ask this Court to reject Defendants’ invitation to undermine the
integrity of these proceedings and the protections of the Seventh Amendment, and instead, preserve
the coherence and integrity of the Plaintiffs’ unified enforcement action by joining all legal issues
for resolution in one, single jury trial on liability.

CONCLUSION

For the foregoing reasons, the Court should grant Plaintiffs’ joint request for bifurcation.
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